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in security and omitted the observations which good and prudent 
seamanship required to be made, and which, if made, could not 
have failed to have disclosed to them the character of the light, 
and enabled them to keep out of the way of the Perseverance. 
This conduct on the part of the Grey Eagle contributed very 
materially to the collision, and that vessel should share with the 
Perseverance the consequences of that disaster. 

The Clerk of the Circuit Court is therefore directed to enter 
an order, reversing the decree of the District Court, and referring 
the case to a commissioner, to ascertain the damages. 



Superior Court of Chicago. 

WILLIAM O'MEARA v. PATRICK DEAN ET UX. 

PATRICK DEAN AND WIFE v. O'MEARA. 

A deed of her separate estate executed by a married woman without her husband 
joining, is void. 

These were cross-bills for partition. One Patrick Rider died 
in 1856, seised of certain real estate, which he devised equally 
to his wife, Mary Rider, now Mary Dean, and his daughters, 
Margaret, Mary Ann, and Catharine. Catharine intermarried in 
1862 with one Almeron Smith, and died in 1865, in Memphis, 
Tenn. In 1864, for a valuable consideration, part of which was 
paid down, Catharine Smith executed to her mother, residing in 
Chicago, a deed of her undivided interest in the lot. The deed 
was formally delivered by Mrs. Smith to the grantee therein, but 
was afterwards redelivered to her for the purpose of procuring 
its execution by her husband in Memphis. The husband refused 
to execute it, and it was never returned to the grantee. 

The opinion of the court was delivered by 

Jameson, J. — The question raised is, whether the transfer from 
Mrs. Smith to her mother was effectual to convey her title, the 
grantor being at the date of the deed a feme covert. This makes 
it necessary to construe the Statute of 1861, entitled " An Act to 
protect married women in their separate property." The terms 
of the act are, " that all the property, both real and personal, 
belonging to any married woman as her sole and separate pro- 
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perty, or which any woman hereafter married owns at the time 
of her marriage, or which any married woman, during coverture, 
acquires, in good faith, from any person, other than her husband, 
by descent, devise, or otherwise, together with all rents, issues, 
increase, and profits thereof shall, notwithstanding her marriage, 
be and remain, during coverture, her sole and separate property, 
under her sole control, and be held, owned, possessed, and enjoyed 
by her, the same as though she was sole and unmarried, and shall 
not be subject to the disposal, control, or interference of her hus- 
band, and shall be exempt from execution or attachment for the 
debts of her husband." 

This is a remedial statute, and must be so construed as to 
advance the remedy intended by its framers. It is contended by 
the counsel for Mrs. Dean, the grantee, that the phraseology of 
the statute is so broad as to give to a married woman the jus 
disponendi, that is, the right to sell, encumber, or devise her pro- 
perty, independently of her husband. The property of the wife, 
it is said, is to be and remain her sole and separate property, 
under her sole control, and be held, owned, possessed, and enjoyed 
by her, the same as though she were sole and unmarried. How, 
it is asked, can a married woman hold, own, possess, and enjoy 
her property the same as though she were sole and unmarried, 
unless she have the right of selling it ? It must be admitted, the 
language of the act is very strong ; but I cannot think it decisive. 
It is unsafe to construe a statute by reference alone to its terms. 
The court must ask, what was the mischief against which this act 
was aimed ? In the case of the property of married women, 
before the statute, the mischief was that the personal chattels of 
the wife, upon her marriage, became absolutely the property of 
her husband. Her choses in action became his absolutely when 
reduced to his possession ; and " the rents, issues, increase, and 
profits" of the real estate came at once into his hands upon the 
marriage, subject to his absolute disposition. Thus, everything 
that was his wife's became, for the purpose of present enjoyment, 
the husband's, and so far as its nature permitted, was liable to 
execution or attachment for his debts. The evil, therefore, was, 
not that the wife could not sell without her husband's consent — 
for the husband was generally eager to sell that he might enjoy 
the proceeds — but that the husband had the power to squander 
the wife's property, or its rents and profits, without her consent. 
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At last our legislature came to see the injustice of such a con- 
dition, and they passed, in 1861, an act to remedy it. That act 
shows in its title the scope intended by it. It was " an act to 
protect married women in their separate property," not to enable 
them to divest themselves of it without the concurrence of their 
husbands. Other considerations point to the same conclusion. 
The strong words of the act, authorizing a married woman to hold 
and enjoy her property " as though she were sole and unmarried," 
must be construed with reference to the marriage relation between 
the parties. Suppose the wife owns the homestead, including 
buildings and furniture. Has the husband no rights with respect 
to it ? May she sell it away from him in spite of his protest, or, 
if she choose to retain it, bring trespass if he enter her house, 
seat himself at her table, or approach her bed ? This would 
make of the statute an act for the divorcement, a mensa et thoro, 
at their own discretion, of all married women having property 
of the species indicated. The meaning of the statute, then, must 
be that the wife is to enjoy her separate property as though sole 
and unmarried, so far as a married woman can, that is, enjoy it 
together with her husband, and not to the exclusion of him : 
Naylor v. Field, 5 Dutch. 287 ; Walker v. Beamy,. 36 Penn. St. 
414. She is to be protected in the use of it, with her husband 
and children, against the husband himself and his creditors. 
The act, moreover, seems to protect the husband in such rights as 
he may have after the death of the wife. She is to hold, possess, 
and enjoy her property " during coverture" only. If the wife 
die, what right has the husband to his wife's property ? He has 
the right, under the conditions prescribed by law, to a tenancy, 
by the curtesy, in his wife's lands — a right often of great value. 
The conditions of its arising are : 1. Marriage ; 2. Actual seisin 
of the wife during coverture ; 3. Issue born alive ; and, 4. Death 
of the wife : 4 Kent Com. 29. By the common law in force in 
this state, this estate vests in the husband immediately upon the 
birth of a child, and is called a tenancy by the curtesy initiate. 
On the death of the wife the right becomes consummate. We 
cannot presume that the legislature intended to take away so 
important a right, unless it has used words necessarily importing 
such an intention. Not only is no such intention derivable from 
the statute, but the contrary is clearly expressed. It limits the 
time during which the wife may hold and enjoy her property, in 
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the manner indicated, to the coverture, thus leaving such inchoate 
rights as the husband may have to his wife's estate to ripen and 
fall to him after the coverture is ended. The words of the sta- 
tute are, shall hold, possess, enjoy, &c, "during coverture." 
The husband having thus an interest in his wife's lands from the 
moment of the birth of a living child, the wife cannot, without 
his joining in the deed, convey them so as to defeat the right ; 
and, as there must be but one rule for construing the statute, if 
the wife cannot convey where there is an initiate right of cur- 
tesy, she cannot, under this statute, where there is none. In 
other words, the law of Illinois provides a mode in which the 
wife joining with her husband may alienate her lands. It is not 
to be presumed the legislature intended to repeal this provision 
by the Act of 1861, unless the intention is very clearly expressed. 
Not only is no such intention expressed, but it is highly probable, 
from the terms of the act itself, that the object of it was merely 
to protect the wife in the enjoyment of her property, as far as 
the nature of her relation as a married woman would permit, and 
leave to the husband after her death such rights as he might have 
acquired. Since the argument of this case, and, indeed, since 
this opinion was written, a decision of our Supreme Court has 
been published, Hose et al. v. Sanderson, 38 111. R. 247, which 
strengthens me in the conclusion I have reached. In that case, 
real estate had descended to a married woman, from her father, 
before the Act of 1861 was passed. At the time the act went 
into effect she was the mother of several children, born alive 
under circumstances Such as to give her husband a tenancy in her 
lands by the curtesy. The husband's interest in these lands 
being attached and sold for his debts, a bill was filed to set aside 
the levy, on the ground that the entire interest in the lands was 
exempted from levy and sale under the Act of 1861. It was 
held by the court that the husband's interest as tenant by the 
curtesy was liable to attachment for his debts, and the bill was 
dismissed. 

Obviously, if the husband had an interest in the lands belong- 
ing to his wife at the date of the act, which his creditors could 
take and hold as against the wife, she could not, by a sale made 
without the concurrence of her husband, divest him of such inte- 
rest. The legislature could not empower her to do so. 

To the same general effect, also, are those decisions in other 
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states on statutes similar to ours, that a power to a married 
■woman to take and enjoy property to her separate use does 
not involve the jus disponendi, the right to sell, pledge, or en- 
cumber it: Miller v. Wetherby, 12 Iowa 415 ; Naylor v. Field, 
5 Dutcher 287 ; Walker v. Beamy, 36 Penna. St. 410. 

The case of Billings v. Baker, 28 Barb. 343, is no authority 
against the position assumed here, because the New York statute, 
under which it arose, authorized the wife not only to take and 
hold to her separate use, but to " convey and devise," real and 
personal property. 

There having been, therefore, no transfer to Mrs. Dean by the 
conveyance in question, a decree will be entered accordingly. 



Circuit Court of the United States. District of Kentucky. 

THE UNITED STATES v. JOHN RHODES ET AL. 1 

Under the 1 3th Amendment to the Constitution of the United States, abolishing 
slavery and giving to ' ' Congress power to enforce this Article by appropriate 
legislation," Congress is authorized to pass the Act of April 6th 1866, known as 
the Civil Rights Law, and said law is constitutional. 

Under this act all persons stand upon a plane of equality before the law, as 
respects the civil rights therein mentioned and intended to be protected, without 
distinction as to race or color or any previous condition of slavery. 

If a state law denies any of these rights, e. g., the right of colored persons to 
testify, this act gives to the courts of the United States jurisdiction of all causes, 
civil and criminal, which affect or concern such persons. 

Where a white person commits the crime of burglary, by breaking and entering 
the house of a colored person, in a state whose laws deny to such colored person 
the right to testify against the accused, the latter may be indicted, prosecuted, and 
convicted for such offence in the Courts of the United States. 

This was an indictment for burglary, prosecuted in this court 
under the Act of Congress of the 6th of April 1866, entitled 
" An act to protect all persons in the United States in their civil 
rights, and to furnish the means for their vindication." The indict- 
ment charged that the defendants, being white persons, did on the 
night of May 1st 1866, in the county of Nelson, burglariously 
break and enter the house of Nancy Talbot, a citizen of the United 

1 We give a large amount of space to the following case, on account of the 
general interest it has excited, as shown by letters of inquiry particularly from 
our subscribers in the Southern States. — Ed. Am. Law Reg. 



